























Safe Haven Laws and the Indian Child Welfare Act 9

2 NEB. REV. STAT. § 29-121 (2009).

*7 See Parness, supra note 2.

**Bastard Nation The Adoptee Rights Organization,
available at http://www .bastards.org.

¥ There is anecdotal evidence of this when
considering what happened in Nebraska in 2008. After
legislators could not agree on an age above which
abandonment would not be allowed, the law included no
age limit. All ages of children were subsequently left at
Nebraska hospitals. See Wendy Koch, Safe Haven Law
For Kids Has Unintended Results, U.S.A. TODAY, Sept.
26, 2008, available at http://www.usatoday.com/news/
health/2008-09-25-Left-kids N.htm.  The situation
created media attention and the Nebraska legislature
acted quickly to amend the law, placing a 30-day age
limit on children who could be left at a safe haven. See
Act of Nov. 21, 2008, LB 1, available at
http://www.nebraskalegislature.gov/FloorDocs/Current/
PDF/Slip/LB1.pdf.

3 Jennifer R. Racine, 4 Dangerous Place For Society
And Its Troubled Young Women: A Call For An End To
Newborn Safe Haven Laws In Wisconsin And Beyond,
20 Wis. WOMEN’s L. J., 243, 243 (2005); Susan L.
Pollet, Safe Haven Laws-Do Legal Havens To Abandon
Babies Save Lives?, 32 WESTCHESTER B. J. 71, 73
(2005); Stephanie E. Dreyer, Texas' Safe Haven
Legislation: Is Anonymous, Legalized Abandonment A
Viable Solution To Newborn Discardment And Death?,
12 TEx. J. WOMEN & L. 167, 170 (2002); Debbe
Magnusen, From Dumpster To Delivery Room: Does
Legalizing Baby Abandonment Really Solve The
Problem?,22 J. Juv. L. 1, 2-10 (2001-2002).

3! Patricia Wen, ‘Safe Haven’ Law Has Doubters,
BosTON GLOBE, Oct. 31, 2004, available at
http://www.boston.com/news/local/massachusetts/articl
€s/2004/10/31/safe_haven law_has_doubters/.

32 See Racine, supra note 30, at 254.

3 Gov. Linda Lingle, “Statement of Objections to
House Bill No. 133” (Jun. 20, 2003), available at
http://capitalhawaii.gove/session2003/guns/hb0133.htm.

* Hawaii State Legislature,

http://www.capitol.hawaii.gov/session2007/status/hb1
830.htm (last visited Oct. 4, 2009).

 HAW. REV. STAT. §§ 587D-1 et seq. (2008).

3¢ H.R. REP. NO. 95-1386 (1978) at 7531, as reprinted
in 1978 U.S.C.C.A.N. 7530, 7531 [hereinafter House
Report 1386).
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®1d.

*1d.

“rd.

‘' 1d.

“Mississippi Band of Choctaw Indians v. Holyfield,
490 U.S. 30, 34-35 (1989) (quoting Calvin Isaac
testimony, Hearings on S. 1214 before the
Subcommittee on Indian Affairs and Public Lands of the
House Committee on Interior and Insular Affairs, 95th
Cong. 191-192 (2d Sess. 1978).

* Hearings on S. 1214 before the Subcommittee on
Indian Affairs and Public Lands of the House
Commiittee on Interior and Insular Affairs, 95th Cong.
50 (2d Sess. 1978).

* Holyfield, 490 U.S. at 37 (1989) (citing H.R. Rep.
No. 95-1386 (1978).

“1d.

%25U.S.C. § 1911(a) (2008).

4725 U.8.C. §1911(b) (2008).

®25U.S.C. § 1915 (2008).

#25U.S.C. § 1911(c) (2009).

%025 U.S.C. § 1912(e) and (f) (2009).

' Most Indian tribes’ constitutions contain a
membership provision which specifies the blood
quantum required for membership in the tribe. For
examples, see the constitutions at the National Indian
Law Library, http://www.narf.org/nill/triballaw/
onlinedocs.htm (last visited Nov. 15, 2008).

3225 U.S.C. § 1913(a) (2008).

325 U.S.C. § 1915(a) and (b) (2008).

> MONT. CODE ANN. § 40-6-405 (2008).

> N.M. STAT. § 24-22-1 (2008).

6 N.M. STAT. § 24-22-4(D) (2008).

ST WIs. STAT. § 48.195(2)(d)(7) (2008).

¥ S.D. CODIFIED LAWS § 25-5A-36 (2008); However
other provisions in South Dakota’s Safe Haven law
undermine the due regard language. For example,
fourteen days after the relinquishment, the parental
rights are terminated by law. This contradicts the
ICWA’s requirements regarding voluntary termination
of parental rights. 25 U.S.C. § 1913 (2008).

*?'S.D. CODIFIED LAWS § 25-5A-29(1) (2008).

% Mo. REv. STAT. § 210.950.5 (2008) (implied
consent); 325 ILL. Comp. STAT. § 2/15 (2008)
(presumption); FLA. StTAT. § 383.50(2) (2008)
(presumption).

125 USC § 1913(a) (2009).

2 MONT. CODE ANN. § 40-6-407(2) (2009); MINN.
STAT. § 260C.217(1) (2008); IND. CODE § 31-34-2.5-3
(2008).

325 USC § 1912(d) (2009).

6425 U.S.C. § 1903(4) (2008).

6525 U.S.C. § 1913(a) (2008).

Safe Haven laws: Summary of State laws (Jul. 2007),
[hereinafter Summary], available at
http://www.childwelfare.gov/systemwide/laws_policies/
statutes/safehavenall.pdf; 72 hours or younger:
Alabama, Arizona, California, Colorado, Florida,
Illinois, Kentucky, Maryland, Michigan, Minnesota,
Mississippi, Ohio, Tennessee, Utah, Washington, and
Wisconsin.

70 Id; States permitting relinquishment of child up to 1
month old: Arkansas, Connecticut, Idaho, Louisiana,
Maine, Missouri, Montana, Nevada, New Jersey,
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Oregon, Pennsylvania, Rhode Island, South Carolina,
and West Virginia; Other States specify varying age
limits in their statutes: 5 days (New York); 7 days
(Georgia, Massachusetts, New Hampshire, North
Carolina, and Oklahoma); 14 days (Delaware, lowa,
Virginia, and Wyoming); 45 days (Indiana and Kansas);
60 days (South Dakota and Texas); and 90 days (New
Mexico); up to 1 year old (North Dakota).

" Long before the Holyfield case, Mississippi
Choctaw Tribal Chief Calvin Isaac testified before
Congress before the passage of the ICWA: “Culturally,
the chances of Indian survival are significantly reduced
if our children, the only real means for the transmission
of the tribal heritage, are to be raised in non-Indian
homes and denied exposure to the ways of their
People.” Mississippi Band of Choctaw Indians v.
Holyfield, 490 U.S. 30, 34 (1989) (citing Indian Child
Welfare Act: Hearings on S. 1214 Before the Subcomm.
on Indian Affairs and Public Lands of the H. Comm. on
Interior and Insular Affairs, 95th Cong. 193 (2d Sess.
1978)).

72 «As the 1977 Final Report of the congressionally
established ~ American Indian  Policy = Review
Commission stated, in summarizing these two concerns,
‘[rlemoval of Indian children from their cultural setting
seriously impacts a long-term tribal survival and has
damaging social and psychological impact on many
individual Indian children.”” Holyfield, 490 U.S. at 50
(citing S. REP. NO. 95-597, at 52 (1977)).

7325 U.S.C. § 1901(3) (2008).

™25 U.S.C. § 1917 (2008).

725 U.S.C. § 1903(4) (2008).

7625 U.S.C. § 1915(b) (2008).

7725 U.S.C. § 1915(a) (2008).

" Id.

" Id. The desire of the mother to remain anonymous
has been found in one case not to be good cause. See
Matter of Baby Girl Doe, 865 P.2d 1090,1095 (Mont.
1993).

%025 U.S.C. § 1915(c) (2008).

81 MINN. STAT. § 260C.217 (2008); TEX. FAM. CODE
ANN. § 262.309 (2008).

82 See Holyfield, 490 U.S. 30 (1989). The Holyfield
case is only one step removed from a safe haven type
situation. The parents relinquished their twins through a
private adoption rather than to a hospital or police
station.

% Ind. Code § 31-34-2.5-3 (2008); LA. CHILD. CODE
ANN. art. 1154(D) (2008); N.J. REV. Stat. § 30:4C-15.8
(2008).

# 25 U.S.C. § 1912(d) (2008). One may ask how
reunification might even be attempted where a newborn
has been anonymously relinquished. However, it is not a
foregone conclusion that exemption from reunification
is reasonable. Kentucky law, for example, requires
reunification in safe haven relinquishments. See Ky.
REV. STAT. ANN. § 620.350(2) (b) (2008).

%5325 ILL. CoMP. STAT. § 2/15(a) (2008); LA. CHILD
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CODE ANN. art. § 1158 (2008).

% 'S.C. CODE ANN. § 63-7-40(F) (2008).

8725 U.S.C. § 1913 (2008).

%25 U.S.C. § 1913(a) (2008).

¥ Id.

%25 U.S.C. § 1912(d) (2008).

%1 U.S. CONST., Art. VL.

%2 Holyfield, 490 U.S. at 37-39.

*Id. at 37.

*1d. at 38.

*1d.

% In re B.B. & G.B., Minors v. Holyfield, 511 So. 2d
918, 921 (Miss. 1987).

°7 Holyfield, 490 U.S. at 49 (emphasis added).

% Matter of Baby Girl Doe, 865 P.2d 1090, 1090
(Mont. 1993)

%25 U.S.C. § 1915(c) (2008).

1025 U.S.C. § 1915(a) (2008).

%" Matter of Baby Girl Doe, 865 P.2d at 1091,

102 77

19 Matter of Baby Girl Doe, 865 P.2d at 1094

"% Id. at 1095.

105 Id

'%1.S. CONST., art. VL.

17 See e.g., In re the Custody of S.E.G., 521 N.W.2d
357,362 (Minn. 1994); In re the Adoption of Baby Boy
C., 784 N.Y.S.2d 334, 341 (2004).

1% MONT. CODE ANN. § 40-6-405(2)(c) (2008).

19 N.M. STAT. § 24-22-4(D) (2008).

"0 N.M. STAT. §§ 24-22-5(C)(1), 24-22-5(C)(2)
(2008).

""" TENN. CODE ANN. § 36-1-142(e)(1) (2008).

"2 UTAH CODE ANN. § 62A-4a-802(5)(c) (2008).

"> The author is aware of anecdotal evidence where
hospitals receiving an unidentified infant have good
reasons to suspect the child is Indian. Hospital staff
would then involve a local tribe or even several tribes.
These scenarios have various outcomes, but what is
important is that the policy goals of the ICWA are being
fulfilled by maximizing tribes’ participation where
possible.

14 JTowa CODE § 233.4 (2008).

1525 U.S.C. § 1911(c) (2008).

"6 Wis. STAT. § 48.195(2d)(7) (2009).

"' See Boarder Babies, Abandoned Infants, and
Discarded Infacts, NAT'L ABANDONED INFANTS
ASSISTANCE RESOURCE (Dec. 2005), available at
http://aia.berkeley.edu/media/pdf/abandoned_infant fac
t sheet 2005.pdf; It is difficult to get accurate data on
infants who have been “discarded,” that is, abandoned
in public places without supervision. The number of
infants in the hospital not medically cleared but who are
unlikely to leave with their parents was 17,400 in 1998.



